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Happy Birthday to us, Happy Birthday to us,  Happy Birthday Dear U-u-s, Happy Birthday to us! 
Welcome to the 26th Edition of AMB Law's Insolvency Update which coincides with our 6th 
anniversary since we opened our doors for business on 1st May 2013.    There has been much water 
under the bridge in that time, although one has to conclude plus ça change … the insolvency market 
today doesn't seem that different to six years ago: interest rates are still at an all-time low, the 
property market is still far from buoyant, Government agencies are still all in the same downward 
spiral.  The only difference is that we now have Brexit properly to put the kibosh on everything! 

If you would like to be removed from our circulation list please email office@amblaw.co.uk. 
 

MISCELLANEOUS 

Chancery Guide Republished 

Chancery Guide 2016  

A sign of the times perhaps.  The 
Chancery Guide used to run to a 
couple of dozen pages and 
remained in force for years on end.  
It is now runs to 153 pages and 
needs to be republished every few 
months so that all the previously 
published errors can be corrected.  

The new version also contains text 
relating to the Disclosure Pilot 
Scheme and the extension of the 
BPC outside London. 

Click here to access the Guide  

Statutory Interest Subject to 
Income Tax 

HMRC v Lehman Bros 

The Supreme Court has upheld the 
Court of Appeal and held that 
administrators were required to 
deduct income tax from statutory 
interest paid to creditors at the 
conclusion of the administration as 
the interest would be treated as 
annual interest for tax purposes.  

Avoidance of Floating Charges 

Peak Hotels and Resorts Ltd 

In order to get past section 245, 
consideration had to be 
contemporaneous with or post the 
granting of security. 

In this case, a solicitors' fixed fee 
arrangement had been entered into 

which was subsequently secured by a 
charge.  The solicitors claimed their 
entire agreed fixed fee under the 
floating charge. The court held that they 
could only claim on an hourly rate basis 
in respect of work that was done after  
the charge was created.  

Airline Insolvency Review  

Click Image for Link to the Review 

 

The Dept of Transport has now 
published its long-awaited review into 
the insolvency of airlines.  Much of the 
focus is on the repatriation of 
passengers stranded  abroad and a 
scheme to be run by the CAA is mooted.  
It also recommends a special 
administration scheme to allow airlines 
to trade whilst in insolvency in order to 

repatriate passengers.  Much of the 
costs of this are proposed to be paid 
for by a levy of up to 50p on all tickets.  

Litigation Funders' Liability  

Davey v Money 

The so-called Arkin cap (funders' 
liability to contribute to adverse costs 
will be capped at the level their costs 
contribution) has been disapplied.  

An unsuccessful claimant failed to 
pay a costs order and the defendant 
sought a non-party costs ordered 
against the litigation funder.   

Snowden J held that the Arkin cap 
was not mandatory and order 
ChapelGate, the funder, to pay the 
defendant's costs at £7.5 million and 
not capped at £1.2 million, the level of 
its contribution. 

s.236 Compliance Costs Not An 
Admin Expense  

Re GP Cars (Herts) Ltd  

This is not a new point of law but it is 
a good reminder.  Administrators 
sought delivery up of records from the 
company’s former solicitors who, in 
turn, required that the administrators 
get an order under s.236.   
In making the order, the court 
awarded costs to the administrators 
and refused the solicitors' request that 
the costs of compliance be defrayed 
as an admin expense. 

Compliance with a s.236 request is a 
public duty and too often banks and 
law firms and others hide behind 
confidentiality demanding that office 
holders get a court order. 

http://bit.ly/2IKKsio
http://bit.ly/2VdtSJR
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ADMINISTRATION 

New Admin Email Address 
Government email addresses have 
changed.  The new email address 
for out-of-hours administration  
appointments by QFCHs is:  
rcjcompanies.orders@justice.gov.uk 

The old address (rcjcompanies. 
orders@hmcts.gsi.gov.uk) should  
not be used. 

Administrator's Failure to 
Obtain Valuation Negligent 

Re ARY Digital UK Limited 

An administrator relied upon the 
directors' assertion that the 
company's service would be cut off 
within a week due to its failure to 
pay the fees.  The administrator 
accordingly sold certain broadcast 
rights to an associated company for 
£40,000.   

Subsequently appointed liquidators 
challenged the administrator's 
actions as he had failed to obtain an 
independent valuation of the rights 
and he had failed to act with 'single-
minded loyalty' to the company.   

The court held that the 
administrator had not acted in the 
best interests of the company or its 
creditors and that any competent 
office holder would have obtained a 
proper valuation of the broadcast 
rights. He was ordered to pay 
damages of £745,000 for his 
breach of fiduciary duties.  A 
salutary reminder to all office 
holders of the need to deal with the 
basics – obtaining an independent 
valuation of assets (especially 
intangible ones) would seem an 
obvious first move. 

Dividends and s.423  

BTI 2014 LLC v Sequana  

The Court of Appeal has found that 
the payment of dividends could be 
a 'transaction' for the purposes of 
section 423. The intention to put 
assets beyond the reach of 
creditors was subjective but did not 
have to be the sole or even 
dominant purpose of the 
transaction.   In declaring a 
dividend, the directors of the 

company could be required to have 
regard to the interests of the creditors 
which might even be paramount if the 
company was actually insolvent at the 
time.   

Administrators' Out-of-Hours 
Appointment  

Re HMV Ecommerce Ltd  

Administrators were appointed out-of-
hours by a QFCH.  The appointment 
purported to be under CPR PD510 
which allows for electronic filing of 
process. Unfortunately, CPR PD510 
expressly excludes out-of-hours admin 
appointments which need to be under 
r3.20 of the Insolvency Rules.   

The court somewhat dodged the issue 
as to whether the CPR did or did not 
preclude admin appointments.  Barling 
J declared the appointment valid as no 
injustice had been done and any defect 
in the appointment was capable of 
remedy by the court. 

This sort of confusion is inevitable with 
the deluge of ill thought-out sets of 
rules, regulations, directions and guides 
with which we are now bombarded - 
many of which are contradictory.  

Administrators and Conflicts  

Re Cambridge Analytica (UK) Ltd  

A creditor opposed the appointment of 
administrators as liquidators of the 
group of companies.  The objection was 
on the basis that: 

• There was a conflict as the parent 
co was paying the administrators' 
fees; 

• They had been incompetent in 
telling the court that they believed 
that the assets could be sold; 

• They had not disclosed to the court 
the fact of the complainant's 
litigation. 

The court found in favour of the 
administrators on all points and 
appointed them liquidators: 

• The administrators probably should 
have disclosed that their fees were 
underwritten but they had not been 
asked about it.  There was a 
mechanism to challenge fees 
anyway. 

• It had been the administrators' 
honest and reasonable belief that 

the company's data and IPR 
could have been sold. At the time 
of the admin application they had 
not known that the ICO had 
seized the company's computers.  

• The administrators had not 
known about the complainant's 
litigation until after their 
appointment.  

The court found that the 
administrators had discharged their 
obligations satisfactorily.  An honest 
and reasonable belief was sufficient 
to discharge the administrators' duty 
of care to the court. 

Administrators Are Not Data 
Controllers  

Re Cambridge Analytica (UK) Ltd  

This is the same case but it is a 
distinct point of law.  The position 
regarding administrators is the same 
as that for liquidators – they are not 
data controllers.  The administrator 
acts as the company's agent.  He is 
not under a duty to investigate alleged 
pre-appointment data breaches and 
not under a blanket duty to comply 
with a subject access request if it was 
not in the interests of creditors so to 
do.  In this case the complainant 
wanted the administrators to look for 
his details amongst 700 terabytes of 
data (no idea what that means but it's 
a lot). This was disproportionate so 
not in the interests of creditors. 

RECEIVERSHIP 

Duties Owed by LPA Receivers 

Devon Commercial Property v 

Barnett  

The court has restated the position of 
LPA receivers' duties of care.   

Following an extensive marketing 
programme, receivers sold the 
property to their appointor.  The 
mortgagor cried foul and claimed that 
the receivers had a conflict of interest 
and had breached their duty to the 
mortgagor by selling the property at 
an undervalue.  

The court found that the receivers' 
primary obligation was to the 
appointor although a duty of good 
faith was also owed to the mortgagor.  

mailto:rcjcompanies.orders@justice.gov.uk
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There was no bar on the receivers' 
putting themselves in a position of 
conflict. 

As a matter of fact, there was no 
evidence of bad faith and no breach 
of duty to the mortgagor.   The only 
obligation owed to the mortgagor 
was to obtain a 'proper' price  - 
there was no obligation on the 
receivers to market the property in 
particular way nor any obligation to 
enter or not to enter into a pro tem 
lease.   

LIQUIDATION 

Restoration to the Register 

Re Core CVT plc  

Where an application is made for 
restoration to the register of a 
company that was formally in 
liquidation, notice of such 
application should normally be 
given to the former liquidators.  
Where, however, investigation of 
the conduct of those liquidators by 
replacement liquidators was the 
very of the restoration, it was 
permissible not to give the former 
liquidators notice of the 
appointment.   

BANKRUPTCY 

Pleading Dishonesty 

Lygoe v Hunt 

A trustee brought proceedings 
under s.423.  He later decided to 
extend the action to include a claim 
for unlawful means conspiracy and 
to include additional transactions. 

The defendant argued that the 
trustee had missed the boat as the 
claim was as per the trustee's 
witness statement and that any new 
allegations were time barred. 

The court dismissed the 
defendant's objections on the 
ground that it would not expect the 
witness statement fully to plead the 
case and that it would ordinarily, in 
cases alleging dishonesty, order full 
particulars of claim to be settled.  As 
the new allegations arose out of 
broadly the same facts as those in 
evidence they were not time barred. 

Court's Ordering Creditors' 
Meeting 

Re Kuldip Singh Birdi 

A creditor requisitioned a meeting under 
s.298(4) to replace the trustee.  The 
court found that the creditor's requisition 
was defective because (1) it failed to 
evidence creditor support, (2) the 
applicants were less than the requisite 
25% and (3) they failed to provide the 
costs of convening the meeting.    

The court found that, in any event, even 
if the meeting had been properly 
requisitioned, it had the power to 
override the creditors' demand. 

Substituted Service of Petition 

Re Ardawa 

It is clear from the wording of r.6.14(2) 
that an order for substituted service 
could only be made prospectively.  

If personal service has not been 
possible, and order for substituted 
service cannot be made retrospectively.  
This is worth noting as historically 
practice in this area has often been 
inconsistent and confused. 

Bankrupt Barristers' Fees 

Re George 

Punters may recall a report in our 
September 2018 issue that a barrister's 
right to collect his fees do not vest in his 
trustee.  Perhaps unsurprisingly, that 
has now been overruled by the Court of 
Appeal; they do! 

Transfer to Specialist Court  

Re Kamal Siddiqi 

Where a bankruptcy petition is 
opposed, its hearing should be 
transferred to a Specialist Court Centre 
and not simply dealt with in a local 
county court even it if has insolvency 
jurisdiction.  Any indication, however 
late, that the debtor wishes to oppose 
the petition should trigger a transfer. 

Tax Planning Not Defrauding 
Creditors 

Re Robin Farrell 

In the wake of an FSA investigation and 
the onset of the 2008 financial crisis the 
bankrupt made substantial gifts of 
£855,000 and transferred his interest in 
his home to his wife and children.  
Following claims of £24 million for mis-

management, Farrell was made 
bankrupt.  The trustees brought a 
claim under s.423 in respect of the 
pre-bankruptcy dispositions of assets.  

The High Court found, on the facts, 
that the bankrupt's primary motivation 
was 'tax planning' so as to provide for 
his family in the future.  The judge did 
stress, however, that the case was 
borderline but that will have been cold 
comfort to the trustees who doubtless 
thought that it was in the bag. 

EMPLOYMENT 

Equal Pay and the NIF 

Grayson's Restaurants Ltd v Jones 

The Court of Appeal has upheld the 
EAT in finding that a claim for Equal 
Pay falls under the heading of arrears 
of pay for the purposes of the ERA 
1986 and, accordingly, would be 
payable out of the NIF in the event of 
the company's entering an insolvency 
process. 

 

Alistair Bacon 
13th May 2019 

 

 

 

 

Anyone for Tennis? 
AMB Law Tennis Tournament 

We are holding our 4th Annual Tennis 
Tournament at the Ipswich Sports 
Club, Henley Road, Ipswich on 
Thursday 6th June 2019. 

So far we have guests and players 
from a wide range of firms including:  
NatWest, Lloyds, Ensors, CVR 
Global, JDC Corporate Finance, 
Lovewell Blake, Kingston Smith, 
RSM, Begbies Traynor.  

If you would like to come along to 
swing a racket or even just to watch 
and have a drink, please email us at: 
office@amblaw.co.uk by 24th May. 

 

mailto:office@amblaw.co.uk
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Directors' Personal Liability 

Antuzis v DJ Houghton Catching Services Limited  [2019] EWHC 843 

 

This, interestingly, is not an insolvency case relating to misfeasance.  It is much more 
straightforwardly a case under the general law relating to companies. 

It is well known that a company is a stand alone entity with a separate legal persona 
to that of its members.  The directors are merely the officers to whom the members 
delegate powers of management.  The company alone is responsible for its actions. 

That is, however, only half the story.  It was said in the Belvedere Fish Guano 
Company Ltd [1921] that "If … those in control expressly directed that a wrongful 
thing can be done, the individuals as well as the company are responsible for the 
consequences."  In other words, it has at least since 1921 been the law that where a 
company's wrongful acts committed at the express direction of its directors, they too 
run the risk of joint liability for the consequences.   

In the instant case, the claimants were Lithuanian chicken catchers (whose job it was, 
literally, to catch chickens).  The claimants brought an action against their employer 
claiming: 

• that they were forced to work unreasonably long hours; 

• that they were not paid the minimum wage; 

• that their pay slips were altered and amounts were deducted from their pay; 

• that they were charged excessive rent for tied accommodation.  

As it appeared unlikely that the employer would be able to pay any damages 
awarded, the claimants joined the director and the secretary of the company as co-
defendants.  

Section 172 et seq of the Companies Act 2006 set out statutory obligations of 
company directors who are required to act in good faith to promote the business of 
the company and there is list of factors that the directors should consider in carrying 
our their decision making which includes the interests of the employees and the 
general commercial reputation of the company.  

The judge found the evidence of the company's officers to be unsatisfactory and 
'nonsense'.  The directors were fully aware of the requirement to pay the minimum 
wage and they knew that the figures relating to overtime and the claimants' pay were 
fictional – there was not an iota of credible evidence that the company's officers ever 
thought that they were fulfilling their duties. 

The court found in the claimants' favour on all counts and the director and secretary 
were found to be jointly and severally liable with the company for all the breaches 
complained of.   

Whilst the factual background to this case was somewhat extreme, it remains a good 
illustration that, where directors act in flagrant and deliberate breach of the law, they 
may face personal liability. Here, the officers’ breaches case were particularly 
pernicious but in any case where there is flagrant breach of statutory obligations or 
of the fundamental obligations of a company, any complainant would do well to 
consider an application against the directors personally. 
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